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Supply Chain Compliance:  
How Does Your “First Sale” 
Program Rate?
Many retailers have implemented supply chain programs to take advantage 
of a duty-savings opportunity commonly known as the “first sale” rule in the 
United States and the European Union.  Under these programs, importers 
involved in multi-tiered transactions (i.e., transactions typically involving a 
manufacturer, middleman and importer) may value merchandise pursuant 
to the “first sale” price between the manufacturer and the middleman 
for customs purposes, as opposed to the higher sale price between the 
middleman and the importer.  Given the generally high ad valorem duty 
rates applicable to apparel, footwear and certain other retail items, use 
of the “first sale” value for customs purposes can produce significant 
savings and have a meaningful impact on a company’s bottom line.

Over its twenty-year history in the United States, importers who utilized 
“first sale” received only modest attention from US Customs and Border 
Protection (“US Customs”).  In 2008, however, the agency proposed 
eliminating the “first sale” principle entirely.  This proposal met with 
intense opposition from the trade community and from US Congress and 
was ultimately withdrawn in 2010.  As discussed below, recently-issued 
rulings, however, indicate that US Customs is taking a harder look at the 
use of “first sale” values at the port level, during Focused Assessments 
and in the context of the Importer Self Assessment (ISA) program.  

In order to use the “first sale” value as the customs value of imported 
merchandise in the United States, the importer must establish that:

(1)  there is a bona fide sale between the manufacturer and the middleman; 

(2)  at the time of that sale, the goods are clearly destined for export to the 
United States; and 

(3)  the sales price between the manufacturer and the middleman satisfies 
the “arm’s length” standard. 



The recent rulings indicate that US Customs is more closely scrutinizing 
than before (1) the terms of sale used in these transactions (e.g., do the 
terms indicate a “flash” transfer of title occurs?); (2) whether the parties 
are indeed abiding by the agreed-upon terms of sale (e.g., if the first sale is 
on ex-works terms, is the manufacturer or middleman identified on the bill 
of lading as the shipper/exporter?); and (3) whether “first sale” transactions 
between related parties can be supported by financial documentation 
evidencing that the transactions are conducted at arm’s length.  

Actions to Consider
We regularly counsel companies on establishing “first sale” programs and 
audit existing “first sale” programs for clients.  In the audit experience, 
it is common to find that the terms of sale, roles of the parties, etc. have 
evolved over time.  Transactions that originally had the middleman holding 
title for an appreciable period of time may have evolved into a “flash” 
transfer of title situation; or the terms may indicate that the middleman 
takes title at the manufacturer’s location, but the manufacturer is the one 
handling the export formalities.  Such issues may raise questions as to 
whether a bona fide sale occurs between the manufacturer and middleman 
and, consequently, jeopardize the importer’s use of the “first sale” value 
for customs purposes.  

Another common issue involves transactions where the manufacturer 
and middleman are related parties.  One of the most difficult challenges 
that an importer will face involves establishing that the “first sale” price 
represents an arm’s length value when that transaction is between related 
parties.  In recent rulings, US Customs has required detailed financial 
information in order to validate that the related-party “first sale” price 
between the manufacturer and middleman is an arm’s length price.  An 
importer who is not related to the “first sale” vendors, however, is almost 
never going to be able to obtain the confidential financial information that 
would be needed in order to substantiate the arm’s length nature of the 
vendors’ intercompany prices.  Yet, importers who use the “first sale” 
value as the customs value of imported merchandise are under a legal 
obligation in the United States to exercise “reasonable care” with respect 
to these “first sale” transactions.  

Importers who are looking to establish, or who are currently utilizing, 
a “first sale” program should be mindful of the increased attention being 
paid to “first sale” transactions by US Customs at all levels.  These 
programs should include certain additional protections that were not 
commonly included in programs in the past.  “First sale” can be a 
significant benefit to a company, if the program is set up and administered 
in such way to demonstrate that the importer has met its obligation to 
exercise reasonable care. 

We trust that the foregoing is helpful.  
If you have any questions concerning 
setting up or auditing a “first sale” 
program, please contact:
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Tel: +1 202 452 7069 
ted.murphy@bakermckenzie.com
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