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WHY ARE WE DISCUSSING THIS?
 Most Multinational Enterprises (MNE’s) utilize an intercompany transfer pricing 

for customs valuation purposes (as well as for transfer pricing purposes)

 Historically, most MNE’s only considered transfer pricing guidance in setting 
their intercompany prices

 This leads to customs (as well as tax) issues around the world
• Having to justify the intercompany prices under the customs valuation rules
• Dealing with retroactive transfer pricing adjustments for customs purposes. 
• Also created potential tax issues in the United States and elsewhere (e.g., 

IRC §1059A) 
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WHY ARE WE DISCUSSING THIS?
 Led to what has become an ongoing dialogue between the Organisation for 

Economic Co-operation and Development (OECD) and World Customs 
Organization (WCO) on the intersection of transfer pricing and customs 
valuation 

 Focus on efforts to coordinate the two disciplines more closely and on the 
impact that the OECD’s Base Erosion and Profit Sharing (BEPS) Project may 
have for customs purposes 
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WTO VALUATION AGREEMENT:  BACKGROUND
 Developed under GATT Tokyo Round to provide a fair, uniform and neutral 

valuation system

 1980 to 1995:  used by small group of developed countries (known as 
“Valuation Code”)

 1995 to date:  following creation of WTO, an obligation for all WTO Members

 Available in WCO Compendium

 WCO’s Technical Committee on Customs Valuation has mandate for matters of 
interpretation  
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WTO VALUATION AGREEMENT:  METHODOLOGY
 Prime method is transaction value (TV)

 A series of alternative methods are to applied in hierarchical order when TV 
cannot be established (e.g., where no sale, such as consignment shipment)

 Use of arbitrary, fictitious or minimum values prohibited

 Typically, 90% + of all importations under TV 

 Binding on WTO Members

 No substantial changes since 1980 
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MAIN COMPONENTS OF TRANSACTION VALUE
 Article 1:  Price actually paid or payable of goods sold for export . . . . 

• Based on invoice price

Plus

 Article 8:  Certain adjustments including:
• Selling commissions
• CIF freight & insurance costs for most countries (but not U.S. and Canada)
• Royalties and license fees – where intertwined with sale of the goods and 

paid as condition of sale 
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TRANSACTION VALUE – RELATED PARTIES
 Agreement defines related parties – only 5% direct/indirect ownership needed

 Where parties are related, Customs may examine whether relationship has 
influenced the price

 Two options provided:
• Importer may produce ‘test values’

– i.e. comparative unrelated transactions – typically not available
• Customs may investigate the ‘circumstances surrounding the sale’: e.g.,

– Is price adequate to ensure recovery of all costs plus a profit? 
– How do the buyer and seller organize their commercial relations?
– Has the price been settled in a manner consistent with normal pricing practices of the 

industry?
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KEY DIFFERENCES
Customs Valuation Transfer Pricing

Goods only Goods, services, financing, intellectual 
property & real property

Transaction based: each shipment
valued

Based on aggregates / annual accounts

Confirmed at point of customs 
clearance, or within certain post-
importation periods, depending on 
importing jurisdiction

Confirmed retrospectively (some years 
after event)
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COMPARISON OF METHODS
Customs Valuation Transfer Pricing

Transaction Value (TV) Comparable Uncontrolled Price (CUP)
TV of Identical or Similar Goods CUP
Deductive Value Resale Price
Computed Value Cost Plus
Derivative (“Fall-Back”) Value N/A
N/A Profit Split
N/A Comparable Profit/Transactional Net 

Margin
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WHAT ARE THE ISSUES FOR CUSTOMS?
 MNE’s offer a transfer pricing study as evidence that the intercompany transfer 

price has not been influenced
• Is this useful to Customs?
• If so, how? 

 Concerns from business sector about “double obligation” of having to satisfy 
both Customs and Tax authorities on similar issues

 What are implications of transfer pricing adjustments on the customs value?
• Should Customs adjust the customs value?
• If so, how? 
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COMMENTARY 23.1
 Examination of the phrase “circumstances surrounding the sale” under 

Article 1.2(a) in relation to the use of transfer pricing studies

• The use of a transfer pricing study as a possible basis for examining the 
circumstances of the sale should be considered on a case-by-case basis

• Any relevant information and documents provided by an importer may be 
utilized for examining the circumstances of the sale
– A transfer pricing study could be one source of such information 
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CASE STUDY 14.1:  EXAMPLE OF CUSTOMS’ USE 
OF INFORMATION FROM A TP STUDY

Info. obtained 
from TP study 
(TNMM used)
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CUSTOMS IMPLICATIONS
 Closer coordination is a reality; “harmonization” is not

• Customs giving more weight to transfer pricing documentation
• Better coordination between Customs and Tax Authorities

 If an intercompany transfer price is used for customs purposes, you need to 
document its acceptability under the customs valuation rules
• Transfer pricing documentation is helpful, but standing alone might not fulfill 

the customs valuation requirements

 Anticipate changes to the transfer price and address impact for customs 
purposes (e.g., retroactive adjustments)
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POST-IMPORTATION ADJUSTMENTS
 No consistency among countries in accepting retroactive TP adjustments after 

date of import as part of the “transaction value”

 Some allow upward adjustments to COGS (customs values) only, so that 
additional duty is owed

 Some allow no post-importation adjustments, e.g., most of Latin America

 Others, like the U.S., Canada, and Australia allow both upward and downward 
adjustments as long as certain criteria are met, e.g., the “five-factor test” in the 
U.S.
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BEPS: POTENTIAL CUSTOMS IMPLICATIONS
 BEPS will have meaningful customs implications, i.e., it will affect the normal 

“cost-unbundling” exercises employed to legally reduce the customs value of 
tangible goods

 If BEPS results in an increased use of the Profit Split Method, it will make 
retroactive transfer price adjustments more likely – which raises customs 
challenges
• Whether the adjustments are relevant for customs purposes (e.g., 

downward adjustments are not recognized in all jurisdictions); unfair taxation 
if not allowed
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BEPS: POTENTIAL CUSTOMS IMPLICATIONS
 If BEPS results in an increased use of the Profit Split Method, it will make 

retroactive transfer price adjustments more likely – which raises customs 
challenges (cont’d)
• Mechanics of declaring adjustments to Customs Authorities – spreadsheet 

exercise vs. re-pricing/re-filing individual transactions
• Time limit concerns
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BEPS: POTENTIAL CUSTOMS IMPLICATIONS
 Increased transparency of value chain – unbundled prices, intangibles, etc.

 More numerous cross-border transfer pricing disputes and treatment of 
resulting adjustments

 More refined CPM/TNMM studies
• Opportunity to address customs issues (“same class or kind” issues) 

 Increased use of APA’s
• Opportunity to cover customs valuation in an APA in some jurisdictions
• But cost may deter middle-market companies 
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PRACTICAL GUIDANCE
 Intersection between transfer pricing and customs valuation must be 

considered (on most governments’ radar screens now)

 Document the acceptability of the intercompany prices from a customs 
standpoint and have a plan for addressing the customs implications of 
retroactive transfer price adjustments

 Consider customs valuation when addressing BEPS issues (e.g., 
documentation, restructuring, etc.)

 Consider joint APA/CVA, where available
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PRACTICAL GUIDANCE (CONT’D)
 Internally coordinate communication with Customs/Tax Authorities

 Internally communicate between Tax Departments and Logistics/Operations 
personnel because tax and customs reporting and responsibilities are usually 
not housed in the same “shop”

 Plan ahead!  While Transfer Pricing and Customs rules are very technical, 
cash savings/refunds and risk minimization are easily understood by upper 
management

 WCO Guide to Customs Valuation and Transfer Pricing available via WCO 
website – provides detailed information for both Customs and Tax specialists


