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 New “Mercantilism” (or Economic Nationalism)
 Mercantilism was the predominant model in Europe during much of 

the 15-18th centuries
 Government involved in directing the economy
 High tariffs on finished goods; low tariffs on raw materials
 Export taxes on raw materials; no/low export taxes on finished 

goods
 Encourage domestic manufacturing, colonialism and ultimately 

armed conflict . . . .
 Or leveling the playing field . . . .

Trump on Trade
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What Trump Has Said
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 He will withdraw from TPP
 He will renegotiate or withdraw from NAFTA
 He favors bilateral trade agreements; not multilateral
 The US-Mexico trade imbalance must be remedied with the 

imposition of a tariff/import tax of 35%
 He will penalize companies that move jobs abroad
 China – impose a tariff/import tax of 45%; bring US and WTO cases 

on subsidies; designate as a “currency manipulator”; deal with theft 
of trade secrets

 Mixed views on the WTO
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What Trump Can Do
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• Not submit TPP to Congress in current form 
• Is there a future for a re-branded “Make America Great Again Free 

Trade Agreement”?
• Renegotiate, or withdraw from, NAFTA
• Increase duties 

• Limited ability (up to 15%) for limited duration
• Can identify China as a currency manipulator, initiate/encourage 

trade remedies actions, etc.
• Pick top trade officials with similar views
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 Trump the Deal Maker

 Threats of retaliatory duties have had meaningful impact on individual 
companies thus far – Carrier, Ford, Hyundai, General Motors, Bayer, 
Wal-Mart, Amazon, Foxconn, etc. 

 Canada and Mexico have signaled a willingness to renegotiate 
NAFTA

 Possible TPP re-branding? New bilateral trade agreements?

 Increased trade remedy cases (with possible return to negotiated 
voluntary restraint agreements in one form or another)

What to Watch For . . . 
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 Border Adjustment Tax: 
 Trump has sent mixed signals, but Congress pushing hard
 Likely needed in order to bring corporate tax rate down
 Potentiallay devasting impact on retail/consumer goods companies

 Infrastructure Spending:
 Fundamental to “Making America Great Again”
 Funding for this is unclear and possible friction with Republican Congress

 National Trade Council – “Buy America, Hire America” program

What to Watch For . . . 
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 Remember . . . 

For every action, there is an equal and opposite reaction.

Newton’s Third Law

What to Watch For . . . 
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Mexico’s Advantage  
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• Cheaper labor is only one of the advantages that have made companies 
invest in Mexico.

• Mexico has a network of 12 Free Trade Agreements with 46 countries, 
32 Bilateral Investment Treaties with 33 countries and 9 limited scope 
agreements entered into under the scope of ALADI.
• This network is what grants a true benefit to those companies that 

manufacture in Mexico and export to other countries around the globe.
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Renegotiation of NAFTA
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• “Ratchet” Clause
• Chapter 3 

• Prohibition of increasing existing import duties
• Obligation of progressive elimination of duties on originating products

• Amendments to the Rules of Origin 
• Subject to negotiation between the Parties
• Involvement in the negotiation with the members of the 

industry
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Renegotiation of NAFTA (cont’d)
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• Safeguards
• Specific requirements must be met
• They have an economic cost (compensation)
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Withdraw from NAFTA
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• Upon withdrawal from NAFTA, the provisions of GATT would remain 
applicable
• In case of withdrawal from NAFTA, the duty rate applicable to 

Mexican products cannot be raised freely
• MFN tariff rates
• Limit of possible increase: Bound tariff rates (increase to all WTO 

member states)
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Withdrawal from NAFTA + Violation of GATT 
Provisions
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• Increase of MFN duty rates to Mexico only: would breach WTO 
principles

• Initiation of a panel under the Dispute Settlement Understanding 
• Several stages
• Reaching a resolution takes time
• Resolution would not be retroactive
• Importers that paid the increased duty would not be reimbursed

• Mexico could also impose violating measures; however, a trade war
would not be beneficial to anyone



CANADA
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Canada – Trump’s Focus
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 Trump’s focus to date has been on Mexico, not Canada, yet…
 Mexico is now exporting more to the US than Canada (based on data 

for the first 10 months of 2016)
 Globe quotes Canadian official “the signals from Mr. Trump’s trade 

team indicate the trade focus will largely be aimed at Mexico, 
essentially cutting the United States’ southern neighbour out of many 
NAFTA benefits.”

 Canada could get caught by actions primarily targeted against 
Mexico
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Canada – Canada Happy to Renegotiate NAFTA
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 David MacNaughton, Canada’s ambassador to the US, has indicated 
Canada would be happy to renegotiate NAFTA

 Prime Minister Trudeau and Mexican President Pena Nieto have had 
discussions regarding trade

 Will Canada take a bilateral or multilateral approach with respect to 
NAFTA?
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Canada – Economic Implications
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 Economic implications of dismantling NAFTA will be significant and likely 
extremely negative

 Canada-US economies are inextricably linked and integrated
 NAFTA in effect for 23 years, Canada-US FTA for 29 years, and the 

Canada-US Automotive Products Agreement (Autopact) since 1965
 Minister Freeland’s press secretary recently indicated that 35 US 

states count Canada as their No. 1 customer and Canada and the 
US do $2.4 billion in trade every day

 Often stated that to manufacture a North American vehicle, auto 
parts on average cross the Canada-US border seven times
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What Happens to the US-Canada FTA
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 As between the US and Canada, the US-Canada FTA was only 
“suspended” due to NAFTA so it would be reinstated

 Unless President Trump decides he does not like the terms of the 
US-Canada FTA, in which case he could withdraw after six months 
notice  

 It is not clear whether Congressional approval is required for 
withdrawal

 CUSFTA rules of origin would apply – less precise than NAFTA rules 
of origin
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Canada – Opportunities and Challenges
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 What could be on the NAFTA table?
 Softwood lumber (Canada)
 Visa Rules (Canada)
 Country of Origin Labelling (US)
 Environmental & Safety Standards (US)
 Tariff Rates (US)
 Canadian Supply Management Programs  (US)
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Canada – Opportunities and Challenges
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 What could be on the NAFTA table?
 Lifting foreign investment restrictions (US)
 Binational dispute settlement mechanism (US)
 IP rule changes (US)
 Rules of Origin (Canada & US)
 Government Procurement (Canada & US)
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NAFTA – Environmental Standards
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Article 1114: Environmental Measures
1. Nothing in this Chapter shall be construed to prevent a Party from adopting, 

maintaining or enforcing any measure otherwise consistent with this Chapter 
that it considers appropriate to ensure that investment activity in its territory is 
undertaken in a manner sensitive to environmental concerns.

2. The Parties recognize that it is inappropriate to encourage investment by 
relaxing domestic health, safety or environmental measures. Accordingly, a 
Party should not waive or otherwise derogate form, or offer to waive or 
otherwise derogate from, such measures as an encouragement for the 
establishment, acquisition, expansion or retention in its territory of an 
investment of an investor. If a Party considers that another Party has offered 
such an encouragement, it may request consultations with the other Party and 
the two Parties shall consult with a view to avoiding any such encouragement.
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North American Agreement on Environmental 
Cooperation
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• NAAEC arguably the first environmental side agreement to a trade pact 
of its kind. 

• Creates oversight body, the Commission for Environmental Cooperation, 
• Vested with authority to prevent competitive effects through ensured 

environmental enforcement.
• Some successes with matter-specific joint initiatives 
• Lack of dispute resolution powers renders ineffective
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North American Agreement on Labor Cooperation
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 NAALC signed alongsde NAAEC in 1994 to to promote the effective enforcement of each 
country’s labor laws and regulations

 Established the Commission for Labor Cooperation (CLC), consisting of a Ministerial 
Council and a Secretariat, assisted by National Administrative Officers (NAOs) in each of 
the three countries.

 Focus on labor cooperation, occupational safety and health, employment and job training, 
labor law, and workers’ rights and productivity.

 The NAALC only partially addresses labour rights and labour conditions, yet seen as a 
viable tool for crossborder solidarity among key actors in the trade union, human rights and 
allied movements. 

 NAALC’s principles and complaint mechanisms allowed advocates to advance 
transnational labour interests.
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Calls to Update NAFTA Side Agreements
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 In December 2016, AFL-CIO  called for:  “Improve the labor and environment side-treaties (the North 
American Agreement on Labor Cooperation and the North American Agreement on Environmental 
Cooperation).  Add them to the original agreement, and ensure they are enforced.”

 The Trans-Pacific Partnership (TPP) “scrapped” by President Trump does include chapters on trade and 
labour, and trade and environment matters 

 TPP Trade and Labour chapter designed to protect and enforce labour rights, improve working 
conditions and living standards, strengthen cooperation on labour issues and enhance labour capability 
of the TPP Parties

 TPP Trade and Environment chapter includes commitments that
 TPP Parties will not fail to effectively enforce their environmental laws in a manner affecting trade or investment.

 TPP Parties will not waive or otherwise derogate from such laws in a manner that weakens or reduces the 
protections afforded in those laws in order to encourage trade or investment.

 All the commitments in the Environment and Labour chapter are subject to the dispute settlement 
chapter. 
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