
The Trump Trade Agenda 
Where Are We And Where Are We Going? 

June 28, 2018 



© 2018 Baker & McKenzie LLP 

The Trump Trade Agenda 

2 

• What an exciting time to be working in international trade! 
• The collision of competing world views – liberalization of global trade 

(e.g., proliferation of free trade agreements in recent years) vs. rise of 
economic nationalism/protectionist policies 

• Navigating through this turbulent time will be interesting and, if done 
correctly, can provide companies with a competitive advantage 
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• The President has a clear (and consistent) view of international trade 
• A few key principles to keep in mind 

• Trade deficits are bad (e.g., China, Germany, Mexico, etc.) 
• Reciprocity (particularly, in terms of duty rates, market access, etc.) 

matters 
• Other countries play to “win” at trade and the United States does not 

• For example, the United States has given too much/gotten too 
little from free trade agreements (e.g., NAFTA, KORUS, TPP, 
etc.), China steals our technology and floods our markets with 
steel, the EU uses high duty rates to hinder U.S. auto exports, etc. 
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• This colors his approach to international trade matters 
• Does not accept the status quo as the starting point for negotiations 
• Willing to fight a “multi-front” trade war and to accept meaningful 

collateral damage (i.e., harm to U.S. companies) as a result of his 
trade policies (e.g., duties on inputs needed by U.S. companies or 
retaliatory duties imposed by other countries on U.S. products) 

• Wants to interject uncertainty into trade matters, so companies invest 
in the United States, rather than abroad 
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• Fascinating question of whether these policies are a temporary blip on 
the radar screen, or part of a larger, longer-lasting trend 
• Trade Liberalization vs. New Mercantilism 

• FTAs and other agreements proliferate vs. Trump, BREXIT, etc. 
• Are walls going to continue coming down, or start going up? 

• Until this question is resolved, it will be an uncertain time for all 
(everyone, including businesses, hate uncertainty) 
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• Section 232 = National Security investigation 
• Secretary of Commerce determined that steel and aluminum were 

being imported in such quantities and under such circumstances to 
threaten to impair the national security of the United States 

• President Trump concurred with that determination 
• Imposed an additional 25% duty on steel articles (generally, raw and 

intermediate articles) and an additional 10% duty on aluminum articles 
(generally, raw and intermediate articles) imported from all but a handful 
of countries 

• Goal of the duties is to allow U.S. producers to operate at (at least) 80% 
of production capacity 
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• All temporary exemptions expired at midnight May 31, 2018 
• The countries that received permanent exemptions (Argentina, Australia, 

Brazil and South Korea for steel, and Argentina and Australia for 
aluminum) also agreed to export quotas (or voluntary export restraints) 
• Hard quotas; not tariff-rate-quotas (TRQs); also not eligible for 

product exclusions; possible buyer’s remorse 
• Exception is Australia; no quotas announced as of yet 
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• The response has been immediate 
• Impacted countries are firing back 

• WTO challenges, which will take years to resolve (and presumes 
that the U.S. will accept any decision) 

• Retaliatory duties imposed, or to be imposed, on U.S. products by 
the EU, Canada, Mexico, China, India, Turkey, etc. 
• Generally includes U.S. steel and aluminum, but also includes U.S. 

products from politically sensitive states 
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• The product exclusion process 
• Product-specific, petition-based process 
• Can the product be produced domestically? 
• 20,000+ petitions filed with Commerce since the process was started 

in March; 98 petitions acted on thus far 
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• Section 301 – China’s acts, policies and practices related to technology 
transfer, intellectual property, and innovation are unreasonable, 
unjustifiable or discriminatory and burden or restrict U.S. commerce 
• Primarily focused on (1) foreign ownership restrictions (e.g., required 

JV partner), (2) restrictive licensing practices, (3) acquisition of U.S. 
companies and assets, and (4) cyber theft 

• Initially, targeting $50 billion worth of imports from China to assess a 
25% additional duty 
• Focuses on industrial products (sought to avoid consumer products) 
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• Initial list of $50 billion worth of imports was whittled down 
• 25% additional duty to be imposed $34 billion worth of imports 

effective July 6, 2018 
• Also published a second list of $16 billion worth of imports proposed for 

additional duty 
• Public comment/testimony process on-going currently 
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• China’s response was immediate 
• Will impose an additional 25% duty on $34 billion worth of imports 

from the United States, effective July 6, 2018 
• Generally, agricultural products, automobiles, etc. 
• Also considering imposing an additional 25% duty on a second list of 

$16 billion worth of U.S. imports 
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• Trump’s reply was also immediate 
• Will impose an additional 10% duty on $200 billion worth of imports 

from China, if China goes ahead with its retaliation 
• If China goes ahead with imposing duties on its second list of U.S. 

imports, then the U.S. will impose an additional 10% duty on another 
$200 billion worth of imports from China 

• He believes he can win this slugging match because the United States 
imports ~$505 billion worth of merchandise from China; whereas China 
only imports ~$130 billion worth of merchandise from the United States 
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• Product-specific, petition-based exclusion process 
• Details have not been released as of yet; expected any day 
• Appears that it will be modeled on Section 232 exclusion process at 

Commerce . . . . 
• Unlike Section 232 exclusion process, no real standard for approval 
• Wholly foreign-owned enterprise (WFOE) exemption 
• Better to be at the front of the line, than the middle or back of the line 
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• NAFTA Renegotiation 
• Possible outcomes:  (1) status quo, (2) modernized NAFTA (NAFTA 

2.0), or (3) termination 
• A good deal of progress was reportedly made through many rounds 

of negotiations, but the parties ran out of time 
• The U.S. legal timeline means that the current Congress will not 

be around to vote on a revised agreement; a new Congress will 
not approve a revised agreement it did not have input on  

• Mexican presidential elections in July 
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• NAFTA Renegotiation 
• Hot topics include: 

• Sunset provision 
• Investor-state dispute mechanism 
• Government procurement  
• Rules of origin (auto, in particular) 
• Agriculture issues (e.g., Canadian dairy programs) 
• Trade remedies 
• De minimis exemption 
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• NAFTA Renegotiation 
• Minister-level negotiations on hold for now  
• Does that increase the chances that President Trump withdraws from 

NAFTA? 
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• A new Section 232 investigation into auto and auto parts imports is 
underway 

• Other possible Section 232 investigations into uranium, semiconductors, 
etc.  

• Trump will continue to take unilateral action to re-set the United States’ 
trading relationship with all countries (allies and non-allies alike) 
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Questions? 

 
Ted Murphy 

Principal 
International Trade Compliance 

Washington, DC 
Tel: + 1 202 452 7069 

ted.murphy@bakermckenzie.com  
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